
Certified Elder Law Attorneys
Rice Elder Law has been assisting clients with their Estate Planning and Elder Law needs since 1992. 
Both Nancy and Pamela have been Certified as Elder Law Attorneys (CELA) by the National Elder Law 
Foundation. The firm maintains offices in Atlantic County (Linwood) and Camden County (Cherry Hill). 
Rice Elder Law can answer your questions and concerns – just call 609-398-3447.

What Is Elder Law?
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Q: What is “Elder Law”?
 Elder Law is a sub-specialty within the practice of law.  Until the early 1990’s, 
this area of practice was more generally known as “Estate Planning.” Elder Law 
developed as a sub-specialty of Estate Planning in the late 1980’s.  
 The National Academy of Elder Law Attorneys (NAELA) was founded in 1987 
as a professional association of attorneys who are dedicated to improving the 
quality of legal services provided to seniors. 

Q: What is “Estate Planning”?
 Estate Planning generally involves the drafting of Wills and planning for the 
disposition of estates upon death.  Estate Planning can also include tax planning 
to reduce or eliminate the various death taxes which can, in some cases, seriously 
deplete an estate.

Q: Do Estate Planning Lawyers address planning issues in the 
event I become incapacitated?
 During the 1980’s and 1990’s, Estate Planning was expanded to include 
planning for incapacity as well.  This was a necessary expansion because if you are 
in a car accident or suffer a stroke, leaving you unable to tend to your legal affairs 
or make medical decisions, a Will would be of little use to you as it is effective 
only upon death.
 Thus, most lawyers today will talk to you about Durable Powers of Attorney 
and Advance Medical Directives (“Living Wills”) when you meet with them to 
talk about drafting a Will.

Q: If an attorney focuses on Elder Law, what areas of law would 
that include?
Elder Law includes:
• Preservation/transfer of assets seeking to avoid spousal impoverishment 
   when a spouse enters a nursing home 
• Medicaid
• Medicare advocacy, claims and appeals 
• Social Security and disability claims and appeals 
• Supplemental and long-term health insurance issues. 
• Disability planning, including use of Durable Powers of Attorney, Living 
   Trusts, and “Living Wills”
• Conservatorships and guardianships 
• Probate, administration and management of trusts and estates 
• Long-term care placements in nursing home and life care communities 
• Nursing home issues, including questions of patients’ rights and nursing 
   home quality 
• Elder abuse and fraud recovery cases 

• Housing issues, including discrimination and home equity conversions 
  (“reverse mortgages”) 
• Retirement, including public and private retirement benefits, survivor 
benefits, and pension benefits 
 Most Elder Law attorneys do not specialize in every one of these areas.  For 
example, our office does not handle Social Security Disability appeals or Elder 
Abuse cases.  Additionally, some Elder Law attorneys handle matters for clients 
who are not elderly.  For example, we draft Wills for clients of all ages.  
Q:  If I see the designation “CELA” after an attorney’s name, what 
does that mean? 
 One of the ways to evaluate the experience and knowledge of an attorney who 
claims to practice Elder Law is to consider whether he or she is Certified as an 
Elder Law Attorney (CELA).
 The purpose of this certification program is to identify those lawyers who 
have the enhanced knowledge, skills, experience, and proficiency to be properly 
identified as Certified Elder Law Attorneys to the public.
The criteria for certification include: 
1.  Licensure - The attorney must be licensed to practice law in at least one state 
    or in the District of Columbia. 
2. Practice - The attorney must have practiced law during the five (5) years 
    preceding his or her application and must  be currently practicing law. 
3. Integrity/Good Standing - The attorney must be a member in good standing 
    of the state bar in all places in which he or she is licensed. 
4.  Substantial Involvement - The attorney must have spent an average of at least 
16 hours per week practicing Elder Law during the three years preceding his or 
her application and must have handled at least 60 Elder Law matters during those 
three years. 
5.  Continuing Legal Education - The attorney must have participated in at 
    least 45 hours of Continuing Legal Education (CLE) in Elder Law during the 
    preceding three years. 
6.  Peer Review/Professional References - The attorney must obtain five 
references from attorneys who are also CELAs
7.  Examination – The attorney must pass a full-day certification examination.
 Nancy has been practicing Estate Planning and Elder Law since 1986 and has 
been Certified as an Elder Law Attorney since 1997. In 2002, 2007, and 2012 
she satisfied the conditions for re-certification. Pamela has been practicing Estate 
Planning and Elder Law since 2012 and recently became Certified as an Elder 
Law Attorney earlier this year. 
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“WILL CONTESTS: How Do They Work? ”

Nancy Rice has been practicing Estate Planning and Elder Law in New Jersey and Pennsylvania 
since 1986. She was Certified as an Elder Law Attorney in 1997, and has maintained offices in 
Camden and Cape May counties, specifically in Cherry Hill and Ocean City. She can answer 
your questions and concerns- just call 609-398-3447.

Y

We discussed A.) Fraud and B.) Due Execution in the Atlantic 
County Woman September/October 2015 issue, Part 1 of  2. 
Today, we will continue in our discussion with C.) Testamentary 
Capacity and D.) Undue Influence. 

C.) Testmentary Capacity
   The test for determining testamentary capacity is rather permissive. Indeed, 

the level of capacity needed to execute a Will is less than that required to enter 
into a contract. The key questions are whether the person who made the Will 
(called the “Testator”) understood: 

1 The nature and extent of the property subject of the Will; in other words, 
what assets the Testator had and planned to leave under his or her Will.

2 The “natural objects of his or her bounty,” that is, who are the Testator’s 
next of kin (whether or not he or she wants to leave them anything under 

the Will, the Testator needs to know who they are).

3 The effect of the Will; that the Will would dispose of property following 
death.

4 The relation of each of these factors to the other. 

   Notably, the law presumes that all Testators are of sound and competent 
mind when a Will is executed (assuming he/she was at least 18 years of age and 
has not been declared by a court to be legally incapacitated). To overcome the 
presumption of capacity, the contestant must prove lack of testamentary capac-
ity at the time the Will was executed, by clear and convincing evidence. It is 
important to know that it is not enough to show that the Testator was addicted 
to drugs or alcohol; you must prove that the person was under the influence of 
a substance at the time of the execution of the Will. Nor is it sufficient to show 
that the Testator was forgetful at the time, so long as he or she had some capac-
ity to manage his or her business affairs. 

D.) Undue Influence
   Undue influence has been defined as any type of exertion that can prevent 

the Testator from following his/her free will. This can include physical, men-
tal, or moral exertion. Mere suggestions, persuasions or the exertion of some 
influence is not enough to invalidate a Will. Ordinarily, the challenger has the 
burden of proving undue influence. If, however, the Will benefits one who 

enjoyed a special or “confidential relationship” with the Testator, and there are 
“suspicious circumstances” surrounding the execution of the Will, the burden of 
proof will shift to the defender of the Will. 

   A “confidential relationship” can be found where there is some special trust 
between the Testator and a beneficiary under the Will and where the nature of 
that special relationship creates some type of reliance or dependency. At times, 
a special or confidential relationship has been found to exist between a Testator 
and: an adult child; other relative; a healthcare provider; a neighbor; an attorney; 
or an accountant. Notably, while a confidential relationship naturally exists be-
tween a husband and wife, the presumption of undue influence will not gener-
ally arise even when the Testator’s children are disinherited. 

   As to the “suspicious circumstances” component of an undue influence Will 
contest, the evidence on this issue can be “slight.” Suspicious circumstances have 
been found where a beneficiary of the Will engaged his attorney to prepare the 
Testator’s Will and where a nursing home patient was removed from the facility 
by the beneficiary of a Will that was signed a few days later. 

   If you believe that a Will should be challenged because it was not executed 
properly (i.e., it was forged, didn’t have the correct number of witnesses, etc.) or 
because the deceased was not competent when he/she signed it or because the 
Will was the product of undue influence, you should hire a seasoned attorney, 
who has significant experience in this area of law. Do not delay with your deci-
sion to engage an experienced attorney because the law allows only a narrow 
window of time during which a caveat and/or a Will contest may be filed.   

Nancy Rice can answer your questions and concerns! 

Call 609-398-3447 today!
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