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“WILL CONTESTS: How Do They Work? ”

Nancy Rice has been practicing Estate Planning and Elder Law in New Jersey and Pennsylvania 
since 1986. She was Certified as an Elder Law Attorney in 1997, and has maintained offices in 
Camden and Cape May counties, specifically in Cherry Hill and Ocean City. She can answer 
your questions and concerns- just call 609-398-3447.

Y

We discussed A.) Fraud and B.) Due Execution in the Atlantic 
County Woman September/October 2015 issue, Part 1 of  2. 
Today, we will continue in our discussion with C.) Testamentary 
Capacity and D.) Undue Influence. 

C.) Testmentary Capacity
   The test for determining testamentary capacity is rather permissive. Indeed, 

the level of capacity needed to execute a Will is less than that required to enter 
into a contract. The key questions are whether the person who made the Will 
(called the “Testator”) understood: 

1 The nature and extent of the property subject of the Will; in other words, 
what assets the Testator had and planned to leave under his or her Will.

2 The “natural objects of his or her bounty,” that is, who are the Testator’s 
next of kin (whether or not he or she wants to leave them anything under 

the Will, the Testator needs to know who they are).

3 The effect of the Will; that the Will would dispose of property following 
death.

4 The relation of each of these factors to the other. 

   Notably, the law presumes that all Testators are of sound and competent 
mind when a Will is executed (assuming he/she was at least 18 years of age and 
has not been declared by a court to be legally incapacitated). To overcome the 
presumption of capacity, the contestant must prove lack of testamentary capac-
ity at the time the Will was executed, by clear and convincing evidence. It is 
important to know that it is not enough to show that the Testator was addicted 
to drugs or alcohol; you must prove that the person was under the influence of 
a substance at the time of the execution of the Will. Nor is it sufficient to show 
that the Testator was forgetful at the time, so long as he or she had some capac-
ity to manage his or her business affairs. 

D.) Undue Influence
   Undue influence has been defined as any type of exertion that can prevent 

the Testator from following his/her free will. This can include physical, men-
tal, or moral exertion. Mere suggestions, persuasions or the exertion of some 
influence is not enough to invalidate a Will. Ordinarily, the challenger has the 
burden of proving undue influence. If, however, the Will benefits one who 

enjoyed a special or “confidential relationship” with the Testator, and there are 
“suspicious circumstances” surrounding the execution of the Will, the burden of 
proof will shift to the defender of the Will. 

   A “confidential relationship” can be found where there is some special trust 
between the Testator and a beneficiary under the Will and where the nature of 
that special relationship creates some type of reliance or dependency. At times, 
a special or confidential relationship has been found to exist between a Testator 
and: an adult child; other relative; a healthcare provider; a neighbor; an attorney; 
or an accountant. Notably, while a confidential relationship naturally exists be-
tween a husband and wife, the presumption of undue influence will not gener-
ally arise even when the Testator’s children are disinherited. 

   As to the “suspicious circumstances” component of an undue influence Will 
contest, the evidence on this issue can be “slight.” Suspicious circumstances have 
been found where a beneficiary of the Will engaged his attorney to prepare the 
Testator’s Will and where a nursing home patient was removed from the facility 
by the beneficiary of a Will that was signed a few days later. 

   If you believe that a Will should be challenged because it was not executed 
properly (i.e., it was forged, didn’t have the correct number of witnesses, etc.) or 
because the deceased was not competent when he/she signed it or because the 
Will was the product of undue influence, you should hire a seasoned attorney, 
who has significant experience in this area of law. Do not delay with your deci-
sion to engage an experienced attorney because the law allows only a narrow 
window of time during which a caveat and/or a Will contest may be filed.   

Nancy Rice can answer your questions and concerns! 

Call 609-398-3447 today!
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Certified Elder Law Attorneys
Rice Elder Law has been assisting clients with their Estate Planning and Elder Law needs since 1992. 
Both Nancy and Pamela have been Certified as Elder Law Attorneys (CELA) by the National Elder Law 
Foundation. The firm maintains offices in Atlantic County (Linwood) and Camden County (Cherry Hill). 
Rice Elder Law can answer your questions and concerns – just call 609-398-3447.
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Should I Give My Home To My Children?
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Nancy Rice, Esq., CELA can answer your questions
and concerns. Call 609-398-3447.

I am often asked whether it is a good idea for elderly parents 
to transfer their home to their children. I always ask: “Why 
do you want to do this?” The most common reason is to protect 
the house in the event one or both of the parents need nursing 
home care. 
 First, I want to emphasize that there is no easy answer to this question 
without knowing the full asset and income picture, as well as the health 
status of the parents. If I get all that information, the answer can be easy 
(for me!).
 I summarize below some of the factors that go into the decision 
whether it is a good idea to transfer the home and, if so, what is the best 
way to go about it.

Five-Year Look Back for Medicaid. Under New Jersey Medicaid 
rules, if a parent transfers assets to a child/ren or even to a trust within 
five (5) years of applying for Medicaid, the transfer will cause a penalty, 
which does not begin until the Medicaid application is made!! The length 
of the penalty period depends upon the value of the house. Thus, any 
transfer of the residence must be made well in advance of the parents’ 
need for nursing home care (which, of course, cannot be accurately 
predicted). 
 My main concern about transferring a house to children to accomplish 
Medicaid eligibility is that there are many exceptions in the Medicaid 
rules relating to the residence. First, if both parents are living, the house 
is exempt as long as one of them is living in the residence. Second, 
transfers without penalty may be made to a “caregiver child” or a disabled 
child. Thus, I do not reflexively recommend transfer of a house from a 
married couple to children, especially if one of the parents is likely to 
need a nursing home level of care within the next few years.

Capital Gains Tax. A second issue with transferring the house is the 
loss of a potentially significant capital gains tax advantage. The capital 
gains tax rate is 15% federal and 5-8% for New Jersey (capital gain is 
treated as ordinary income). This tax is paid on the difference between 
what you paid for something and what you receive when you sell it. 
If the parents have owned the house for a long period of time, this tax 

can be substantial. However, if the parents sell the house during their 
lifetime(s), they have an exemption from this tax in the amount of 
$250,000 for each parent, assuming they owned and lived in the house 
as their principal residence for at least two out of the five years before the 
sale and that certain other requirements are met. This exemption can be 
lost if the parents give the house to a child/ren, as the house is not the 
principal residence of the child/ren. 
 If the house is not sold during lifetime, but following the death of the 
surviving parent, the child/ren will pay a capital gains tax because the 
house was gifted to them, and not inherited. If a residence (capital asset) 
is inherited, the “cost basis” for the child/ren becomes the value of the 
house at the date of death (instead of what the parents actually paid for 
the house). This is called “step-up in basis.” Usually, this means a zero tax 
if the house is sold within a year or so after the parent’s death. 

Loss Of Control And Children’s Creditors. A third issue with 
transferring the house to children is the loss of ownership of the house 
and the risk from children’s creditors. If the parents transfer the house 
outright to the children, then the children own the house. The children 
do not have to allow the parents to live in the house and can actually sell 
the house and take the proceeds. If any of the children get into financial 
difficulty, their creditors may be able to force the sale of the house. If any 
of the children get divorced, their spouse may have a claim to part of 
the house. Finally, and of great importance to most of my clients, if the 
parents are receiving property tax deductions for being senior citizens or 
veterans, then these benefits will be lost. 
 Now that I have scared you half to death, I want you to know that 
there are ways to avoid most of these problems. I use Life Estate Deeds, 
Trusts, Powers of Appointment and all kinds of other mysterious gadgets, 
depending upon the situation. Sometimes, my best advice is to not 
transfer the house but to do other things. It all depends on the total 
picture.
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Call 609-398-3447.


